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About the book

Being in business, you need to comply with all relevant laws and regulations to avoid 
regulators imposing penalties and others suing for damages.

Legal Compliance and Risk Management in Small Business outlines the necessary steps for 
small businesses to take in order to prevent breaches of the law. It enables new businesses, 
firstly, to identify and implement all relevant regulatory requirements. It then delves 
into the intricacies of contracts, the legally enforceable agreements that create rights and 
obligations. Specific chapters focus on the need to negotiate and arrange contracts applying 
to work relationships, insurance cover, commercial leasing and other land dealings. It 
concludes by covering ongoing business compliance with legislative requirements relating 
to consumer protection, work health and safety, taxation procedures and business records. 

Simultaneously, this book recognises the integral role that risk management plays in 
ensuring legal compliance. Aspects of risk management include structuring your business, 
managing daily operating risks, conducting periodic workplace health and safety audits, 
and arranging appropriate insurance cover.

Legal Compliance and Risk Management in Small Business also includes short-answer         
exercises at the end of sections and quick quizzes at the end of chapters to test your             
understanding. The book also includes a comprehensive glossary of terms and answers 
to the quick quizzes.
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About the author

Ian Birt is an accountant and registered tax agent, with degrees in accounting and 
law. He has worked extensively in small business, at every level, and for an accounting 
firm specialising in small business clients – giving him extensive experience and broad 
background knowledge. He has been self-employed for many years, advising a wide 
range of small businesses. 

This practical handbook is based on his many years experience as a business consultant, 
accountant, tax agent, trainer and author of business textbooks. Over this period, Ian 
has also advised many people starting out on their own, or already in self-employment, 
providing various kinds of services.

Ian has written several successful books covering all aspects of small business 
management. 

Ian started out in his own small business over 35 years ago. He still operates it: doing 
it the right way, getting expert help when needed, and keeping it simple. He has also 
helped launch many successful micro-businesses.
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raise funds by inviting the public to invest in it, or have more than 50 shareholders. Any 
proprietary company name ends in the words Pty Ltd – the abbreviation for ‘proprietary 
limited’. 

Proprietary companies are either large or small under the Act. A small proprietary 
company must meet any two of the following criteria:

	 annual gross revenue is less than $25 million; 

	 total assets at the end of the financial year are less than $12.5 million; or

	 there are fewer than 50 full-time employees (or part-time equivalents) at the 
end of the financial year.

Small proprietary companies are given special privileges under the Act. Unlike other 
types of companies, for example, they do not have to hold meetings of shareholders or 
prepare annual financial reports (unless requested) to comply with the Act.

The operation of a proprietary company (large or small) requires:

	 a minimum of one director;

	 a minimum of one shareholder and a maximum of 50 non-employee 
shareholders;

	 a registered office address;

	 internal management rules, which can be the standard ones found in the Act;

	 a bank account in the company name; and

	 a public officer appointed for income tax purposes.

A proprietary company can be run and owned by a single person, who is the sole director 
and shareholder, as well as the appointed public officer.

Administrative requirements

The Act requires companies to keep financial records that correctly explain their 
transactions. Company financial records must be kept for seven years. All companies 
must report information (which is publicly accessible) and pay prescribed fees annually 
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to ASIC. Accounting fees are usually higher than for other business structures because 
of these additional legislative record-keeping and reporting requirements.

Any company has a continual existence, known as perpetual succession. It ends only 
when formal steps are taken to wind up the company, by following the procedures in the 
Act. A company will cease to exist when it is deregistered by ASIC.

exercises 

2.6  When does a company come into legal existence?

2.7  A company is a separate legal entity. What does this mean?

2.8  Distinguish between the roles of directors and shareholders in companies.

2.9  Describe three situations where directors can be held personally liable for company 
debts.

2.10 Explain the liability of shareholders for unpaid company debts.

2.11 What are the requirements to operate a proprietary company?

Cooperative

Cooperatives are regulated by national cooperatives legislation. This legislation is 
administered by the local state consumer protection authority.

People with similar interests may form a cooperative to carry out commercial activities. 
A cooperative is a democratic business organisation owned and controlled by its 
members for a common purpose. For example, a group of artists or primary producers 
could form a cooperative to sell members’ products.

Cooperatives are registered with the local Registry of Cooperatives. Upon registration, 
a certificate of registration is issued and the cooperative becomes a separate legal entity. 
The effects of being a separate legal entity were explained previously under the section 
on ‘private company’.
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Cooperatives are cheaper to establish than companies. Registration of a cooperative 
requires:

	 at least five members;

	 a board of directors (usually at least three directors, who are members);

	 a set of internal rules (model rules are available); and

	 the holding of a formation meeting of members.

A registered cooperative must subsequently:

	 hold an annual general meeting of members;

	 hold regular directors’ meetings;

	 lodge annual returns for every financial year (for small cooperatives); and

	 maintain prescribed financial records (retained for at least seven years).

In a cooperative, a member’s liability is limited to his or her paid-up share capital (stated 
in the internal rules). Any trading surpluses may be distributed to members.

A registered cooperative can be closed by its members. Formal steps must be followed 
when applying to the local Registry of Cooperatives for deregistration.

exercise 

2.12 What is a trading cooperative? Why are they formed?

trading trust

A trust arrangement is a way of owning property, which is transferred into the trust. A 
trust structure is established by preparing a trust deed document.

Trusts can be costly to set up and maintain. There is the cost to register a company 
(which is usual) to act as trustee, the cost of the trust deed, as well as ongoing professional 
fees to ensure legal requirements are met. 

In any trust, there is dual ownership of the trust property. The trustee is the legal owner 
of the trust property; beneficiaries are the equitable or beneficial owners. Any kind of 
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property can be the subject of a trust – for example, real estate, shares or business assets. 
Figure 2.2 illustrates a trust structure.

A person, or often a company, can be appointed a trustee. The trustee manages and 
deals with the trust property, for and on behalf of the beneficiaries. The duties of the 
trustee are stated in the trust deed. Additionally, state trustee legislation and common 
law, requires trustees to act honestly in their role in the best interests of the beneficiaries.

Figure 2.2 Trust structure

The beneficiaries of the trust are the true or ultimate owners of the trust property. Trust 
property is held by the trustee for their benefit. Any income received from the trust 
property is distributed to the beneficiaries in accordance with the rules stated in the 
trust deed. If there is ever a conflict between the trustee and a beneficiary, the interests 
of the beneficiary always prevail.

In a trading trust, the business is the trust property. The trustee receives the business 
income and pays all the outgoings of the business. Any distributions of the net income 
by the trustee to beneficiaries, depends on what the trust deed says.

A trust can be either a fixed trust or a discretionary trust. In a fixed trust, beneficiaries 
have fixed, defined entitlements to any net income (and capital) of the trust. In 
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discretionary trusts, the beneficiary’s right to any net income of the trust is at the 
trustee’s discretion. Discretionary trusts may be useful for family income-splitting for 
income tax purposes, as well as to protect trust assets from outside creditors.

example 

You structure your business by establishing a fixed trust, appointing yourself as the 
trustee. The named beneficiaries and their fixed entitlements to the annual net income 
of the trust are: yourself (30%), your spouse (30%), child one (20%), child two (10%) and 
child three (10%).

If the annual net income of the business is $100,000, then the trust distribution would be 
as follows:

Yourself $30,000

Spouse $30,000

Child one $20,000

Child two $10,000

Child three $10,000

Total $100,000

Alternatively, if you structure your business by establishing a discretionary trust, there is 
flexibility to make income distributions to the named beneficiaries. The trustee has the 
discretion to distribute the annual net income of the trust to any beneficiary, as they see 
fit.

The trust deed determines how the trust can be ended.

exercises

2.13  There are two kinds of ownership in any trust. What does this mean? Which form 
of ownership prevails?

2.14  Explain briefly the difference between a fixed trust and a discretionary trust?



Sample
 p

ageS

Which business Structure?

The features of the different business structures are summarised in Table 2.1.

The choice of a business ownership structure is a personal decision. Choose a structure 
that suits your own personal circumstances. Before doing so, always get professional 
advice from your accountant or solicitor on the taxation and legal implications.

There are various factors to consider when choosing an appropriate structure for your 
business. Some factors may be more important to you than others.

Degree of financial exposure

Financial exposure is an important factor to consider, especially if you operate in a high 
risk industry. Determine the degree of financial exposure and risk you are prepared 
to accept as a business owner. You may want your personal assets protected, if your 
business fails.

table 2.1 Features of business structures

Sole trader (one business owner)

	Easy to set up and operate

	Business owner has sole control

	Business profits/losses belong exclusively to business owner

	Business owner has unlimited liability

General partnership (two to 20 partners)

	Partners may be active or silent

	There is joint ownership of partnership assets

	Partners share profits and losses according to agreed percentages

	Partners are jointly, as well as individually, responsible for partnership debts

	Partners have unlimited liability

	Each partner must act in the best interests of the partnership

	The partnership ends when the composition of the partnership changes
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	 An offer remains open until it is accepted or is withdrawn (revoked) at any 
time before it is accepted. Upon acceptance, a legally binding contract is 
made (if all other elements are present).

	 An offer lapses (runs out) if it is not accepted within any stated time for 
acceptance, or otherwise within a reasonable period of time (what constitutes 
a reasonable period will depend on the circumstances). 

	 An offer lapses if the offeree rejects it or makes a counter-offer.

example

You offer to sell your car for $10,000 to Molly. She responds by making a counter-offer 
for $8,000, which you reject. Your original offer automatically lapses upon submission of 
the counter-offer, meaning that Molly cannot later accept your original price, unless you 
make a new offer to her to sell it for $10,000. This illustrates how bargaining over price, 
can risk losing the deal entirely.

	 Acceptance must be communicated to the offeror by any method specified in 
the offer. If no method is specified, then acceptance can be sent in the same 
way as the offer. For example, an offer sent by email, can be accepted by a 
reply email.

	 Acceptance must be in response to the offer.

example

You lose your wallet and offer a $100 reward. If someone returns your wallet without 
knowing about the reward, there is no acceptance of the offer.

	 The contract is made when the offeree effectively communicates acceptance 
of the offer to the offeror – that is, when the offeror receives the offeree’s 
acceptance. Acceptance can be communicated personally, or by telephone, 
fax or email. However, the offeror may specify another form or manner of 
acceptance.

	 An exception to the above general rule for acceptance is the ‘postal rule’. 
Under the postal rule, where the offeror permits postal acceptances, the 
contract is made when the acceptance is posted (in a public mail box), not 
when it is actually received by the offeror – unless the offeror specifies a 
deadline for receiving acceptance. 
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Invitations to treat

An offer is different to an invitation to treat (or make an offer). Invitations to make an 
offer include:

	 displaying goods for sale in shops; 

	 advertising goods/services for sale; and

	 displaying goods/services for sale on a website.

example

Situation one:

In a supermarket, the display of goods by the business is an invitation to customers to 
make an offer to buy them. When customers take their selected products to the counter, 
they are offering to buy them. The retailer can accept or reject the offer. If the sale is 
scanned and payment is accepted, the customer’s offer is accepted and a binding contract 
is made.

Situation two:

Similarly, advertising goods for sale is normally an invitation to treat. A customer 
responding to the ad to sell the goods may make an offer to buy them. The seller can 
accept or reject the customer’s offer to buy.

Quotations

Giving quotes to prospective customers are not invitations to treat. In some industries, 
it is normal practice to submit a quote on specific jobs to get the work. For example, a 
gardener provides a quote to do gardening work and rubbish removal. Formal quotations 
to supply particular goods or services for a fixed price are generally regarded as an offer, 
whereby the recipient of the quotation can accept or reject it. However, this depends on 
each circumstances. For example, a written quotation for a job can state that the quoted 
price is subject to any unforeseen events. In other situations, informal quotes submitted 
may merely form part of the pre-contractual discussions.
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Guarantee as to title

The seller has the right to sell the goods in a sales transaction.

Guarantee as to undisturbed possession

The purchaser shall have and enjoy undisturbed possession of the goods.

Guarantee as to acceptable quality

Goods supplied by a business seller must be of acceptable quality. Goods will be of 
acceptable quality if they are:

	 fit for all the purposes for which goods of that kind are commonly supplied,

	 acceptable in appearance and finish,

	 free from defects,

	 safe, and

	 durable.

The test of the ‘reasonable consumer’, who is aware of the state and condition of the 
goods, is applied to determine whether these criteria are met in any circumstances.

Guarantee as to fitness for any disclosed purpose

Goods supplied must be reasonably fit for any disclosed purpose that the buyer makes 
known. The following conditions must be met:

	 the buyer makes known the particular purpose for which the goods are 
required;

	 the buyer relied on the seller’s skill and judgement; and

	 the goods are of a description that the seller’s business normally supplies.

Guarantee relating to the supply of goods by description

If goods are sold by description, the goods supplied shall correspond with the description. 
This applies, for example, to buying unseen goods online.
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Guarantee relating to the supply of goods by sample or demonstration model

If goods are sold by sample or demonstration model, the goods must correspond with 
the sample or demonstration model, and be free from defects.

Guarantee as to repairs and spare parts

Manufacturers must provide repair facilities and parts for a reasonable period after the 
goods are supplied.

Guarantee as to express warranties

Manufacturers must comply with any express warranties they give in relation to the 
goods.

Guarantee as to due care and skill in providing services

Businesses supplying services must generally provide services with due care and skill. 

Guarantee as to fitness (of services) for a particular purpose. 

Services (and any product relating to those services) supplied must be reasonably fit for 
any purpose that the consumer makes known to the supplier of the service.

Guarantee as to reasonable time for supply (of services). 

Services must be provided to consumers within a reasonable time, if there is no fixed 
period agreed between the supplier and the consumer. 

Consumer remedies

Under the ACL, consumers have rights against suppliers who fail to comply with 
consumer guarantees. The rights available will depend on the type of guarantee not 
complied with.
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Keep relevant records | report operating results | plan financial performance.
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BSBSBM402 – Plan small business finances
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